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ACTIVITY NO. 9 - LEGAL AND INSTITUTIONAL

.General Description

The purpose of this program activity is to continue to
evaluate and compare existing legislation and governmental Tespon-
sibilities affecting the State's coastal zone area and identify
alternative institutional arrangements as well as additional
authorities required to implement the State's (Coastal Zone Manage-
ment Program. -

TASK 9.1

STATEMENT OF TASK

Update and Expand Inventory and Analvses of
Existing Federal and State Legislation and
‘Regulations.

Products Expected

1. Review and expand inventory of existing Federal and State
legislation and regulations prepared in the first gar. :
& <&

DOS

Progress

50% complete - DOS legal staff has reviewed earlier
work on State law as regards municipalities, and the first
report will be revised to reflect certain changes in State
statutes. In addition, Federal CZIM legislation has been
analyzed.

Prognosis

This work will require more attention as the CZMP
organization and authorities efforts increase in pace.
Further, the State legislature is currently in session
and any initiatives it may take in this area will have to
be taken into account.



DEC

Progress

90% complete - (See Task 4.1). An updating has been
made of the first year report, an inventory and analysis
of existing State programs which have impacts on or upon the
coastal zone and includes references to the legislation and
regulations upon which such programs are based.

Prognosis
Additional analysis may be required to develop recom-

mendations to accomplish the work set forth in Task 9.3,
identifying alternative institutional arrangements.

2. Prepare memoranda setting forth additional needs, recom-
mendations, and other program requirements will be prepared as
necessary.

DOS

Progress and Prognosis

The memoranda will be prepared at the close of the
program year.

DEC

Progress and Prognosis

10% complete - Increasing attention by legal staff
along with regular CIM staff should provide, by the end
of March, papers identifying needs and gaps in legal and
institutional arrangements for subsequent consideration
in Task 9.3 and for future public discussion in Year TII
work.
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Vo ' . INVENTORY OF LOCAL LAND USE POWERS

WHICH MIGHT IMPLEMENT COASTAL ZONE POLICIES

I. BACKGROUND

" Local governments have four basic ty?es of powers that
might be used to implement coastal zone poiicies. These are
the powers of taxction, éminent domain, thé power to provide
for capltal facilities and the pollce power. This 1nventory
will concentrate on the power to control the use of land
nthrouch the exercxse of the pollce power It is the purpose

of the 1nventory to 1nc1ude a complete 11$t of powers wnlch
' may’be consulted to prov1de guldance when spec1f1c coastal -

. zone pollcles goals or objectlves are dec1&ed upon for A

o ,,‘a_.(,;..,._ :..

vlmplementatlono

' Before dlscu351ng the local power to control land use,

ST
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sE

A71t w1ll be useful to brlefly descrlbe the other three POWers _if tuﬁ,:

taxatlon emlnent domaln and prov151on of capltal faCllltleS

P

Taéation Lo T e T T e
" The real property tax is the major sourceﬁof local
revenues in New York State. More importantly for purposes -
of this discussion, it is administered locally, subject to
the requirements imposed by the State Real Property Tax Law.
It should be obvious that the assessment of real property and
the subsequent levy of taxes will stromngly inflﬁence its use.
Higher taxes may encourage sale or deveiopment¢ Lower taxes

may discourage development, and they can ameliorate an otherwise

‘I. . harsh effect of restrictive land use controls., Another way



f;the assessment of agrlcultural land et lts value for agrlculturali

'~property tax to 1nf1uence the use of land in ways that'mlght

- relate to coastal zone p011c1es are authorlzed by General

'(McKlnney 1972 MeKlnney Su@p 1975 1976) "anls Iaw authorlzes
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in which taxation works to influence land use policies is
through exemptions. Exemptions from real property taxation
may only be granted by the State Legislature, and only by

general law (N.Y. Constltutlon Artlcle 16, section 1 (McKinney

.1969)). Uses Whlch benefit from partlal or complete tax

exemption 1nc1ude publlc housing, 1ndustrla1 development acenc1ee
railroads, air pollution control f&Cllltjeo, industrial waste

treatment facllltles and forest lands. An 1mportant use of

real property tax powers to 1nf1uence land use is the Agrlcultural

Dlstrlcts Law (Agrlculture and Markets Law Artlcle 25 AA

[ B AT

purposes in certaln c1rcumstances Other uses of the real

PRI AN

Munlexpel Lews sectlon 247 (McKlnney 1974) permlttlng valuatlon ;e;

of real property to reflect acqulsltlon by the local government B

of any 1nterest thereln for open space purposes; and General
Municipal Law, section 96 ~a (McKinney Supp. 1975~1976} authorizing
the limitation of taxes where local restrictions constitute
a "taking" of property.
While_admioistration of the real property tax is local,
the major drawback in attempting touse it tovinfluence the
use of land is that State law is quite specific in providing
for the way in which it is administered. For example, State

law requires all property to be assessed at its full market
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vaiue (Real Property Tax Law, section 306 (McKinney 1972);

see Hellerstein v. Assessor of Town of Islip, 37 N.Y.2d 1;

371 N.Y.S.Zd_388 (1975)). .ihis prevents local assessment of
certain kinds of land useé(e.g. open space or farming) at;
lower percentages of full value than 6thef"uses, unless there
is othet State legislation'specifically éutherizing it (as,
for example the Agrlcultural Dlstrxcts Law) ‘ ?he same rule

applles to exemptlons The only permlsSLble exemptions from

- taxation are those contalned in Real Property Tax Law, Artlcle

'f4 (McKlnney 1972; McKlnney Supp 1975 1976),‘wh11e some are

‘ Provision of ca'pital Facilities

Jof lmprovements Such 1mprovements may be 1nc1uded in a capltal

perm1331ve the llSt contalned in Artlcle 4 is exg1u31ve :

e, ,'—ﬁ"»r .

Another 1mportant mechanlsm whereby a mun1c1pa11ty 1upacts

the use  of land w1th1n 1ts boundarles is that of the furnlshlng

1mprovement program over a 51x—year perlod (N. Y General Fun1c1pd1

r3

Law, § 99-g (MhKlnney Supp. 1975-1976) or pursuant to other
statutory authority (N.Y. Town Law, Article 14 (McKinney 1975-
1976); N.Y..Village Law, Article 6 (McKinney 1973); N.Y.
General'City Léw, § 20 (McKinney Supp. 1975-1976)).

FEminent Domain

Eminent domain is the inherent power of the sovereign
state to take (or authorize the taking of) private property
for public purposes, upon payment of just compensation, without

the consent of the owner (McQuillan, Mﬁnicipal Corporations,




3rd Edition (Revised), section 32.02). Counties, cities,
towns and villages in New York State all have been granted

eminent domain powers by statute (County Law; section 215

~ (McKinney 1972); General City Law, section_ZO(Z) (McKinney

Supp..1975-1976); Town Law, section 64(2) (McKinmey 1962);

Village Law, section 6-624 (McKinney 1973)).

The power is useful in the achLSltlon of any klnd of

real property, with or w1thout 1mprovements, subgect, of course,

to the 11 mltatlon that 1t be acqulred for a publlc purpose,

I‘
1"’: ¢

| that compensatlon be pald and that spec1f1ed procedures be

'followed In the coastal zone context 1t should be noted

s

'_fthat in addltlon to the general powels clted above to acqulre

property, countles c1t1es towns and;v1llages have broad

"powers under General Mhn1c1pal Law sectlon 247 (McKlnney 1974)

to acqulre Property - or 1nterests in ProPerty - for OPen space o ff

_ purpcses

. The obvious drawback of the eminent domaln power is

that acquisition of property costs money.'




New*York State 1n the area of land use controls

II. LAND USE CONTRCL POWER - THE POLICE POWER

The power of government to control the use of private
property is an exercise of the police power. The police

power has been defined as the power of government to provide

- for the public otder, peace, ‘health, safety, morals and gzneral

welfare (McQuillan, Municipal Corporations, 34d Ed. (Revised),

section 24.04). The police power inherently resides in the

. sovereign state, but it may be delegated by the state to its

municipalities. As w111 be seen below this has been done in

Even before the Uhlted States Supleme CourL had glven

s AR

"1ts approval to a comprehens1ve zonlng ordlnance in the Village

of Euclld V. Amber Realty case (272 U S 365 (1926)), it had,

~in two 1andmark cases ‘upheld the rlght of a mnn1c1pallty to

Vregtlate the uses of prlvate property as an.exerc1se of the

pol;ce power The case of Hadacheck wv. SQb&StL&ﬁ {239 U S. 304)

dec1ded in 1915, conce*ned an ordlnance of the City of Los Angeles

which made it unlawful for any person to establlsh a brick yard

or brick kiln within residential districts. The Supreme Court .
held that the prohibition was a proper exercise of the police
power, which it characterized in this manner:

"It is to be remembered that we are dealing with
one of the most essential powers of government, one
that is the least limitable. It may, indeed, secem
harsh in its exercise, usually is on some 1nd1v1dual
but the imperative necessity for its existence

- precludes any limitation upon it when not exerted
arbitrarily."



Also, earlier (1909), the United States Supreme Court
had upheld a regulation dividing Boston into two maximum
height districts, permitting greater building height in the

downtown area, upholding the regulation on the ground that

" it protected residential areas from the danger of tall buildings

collapsxng because of fire (Welch v. Swazey, 214 U. S. 91).

Agalnst this background, it is 1mportanL to note, for our

; purposes, that land use—controls are an exerclse of the police

" power and that they must, therefore flnd thelr JusLlflcatlon

in the pollce power exerc1sed in the 1nterest of the publlc ;
w,*__j.‘.v _IMI{ . __r,%% el e

. f(see Concordla Colleglate Instltute . Mjller 303 N Y 189

- cltlng Nectow v. City of Cambrldge 277 U S 183), and that v_l;Q:

= "The governmental power to ;nterfere by zonlng
 regulations with the general rights of the land
.. owner by restricting the character of his use, is
. mot unlimited, and other questions aside, such
Testriction cannot be imposed if it does not bear
a substantial relation to the public health, safety,
 morals or general welfare" (Concordia Collegiate
‘Institute, clted above)

- The exercise of the pollce power - 1ncludlng the power
to control 1and use - is subject to a number of limitations.

It must be reasonable and reasonably xclaie& to the end sought

to be achieved. It must not be unduly oppressive, and it

cannot be extended beyond the evil sought to be curbed (Streb v.

City of Rochester, 222 N.Y.S.2d 813 (1961). There must be a

proper relationship between the controls imposed and the end

sought to be achieved (People v. Gerus, 69 N.Y.S.2d 283 (1342)),

they must in some degree tend to prevent offense or evil or to

preserve public health, morals, safety or welfare (Avon Western
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»Home Rule Law and General Mﬁn1c1pa1 Law

Corporation v. Wooley, 266 App. DlV 529 42 N.Y.S.24 690 (1943))

Finally, the exercise of the power must not be violative of the
enabling legislation under which the power is exarcised, or
of constitutional safeguards (Village of Carthage v. Frederick,

122 N.Y. 268 (1890)). . - -

With few exceptions - which are not con31dered here - the

N

exercise of the polloe power to control land use is ent:rely

a city, town or v111age functlon in New York State This

includes the dec131on whether to control land use at all and

if it 1s declded to do so the nature of the controls When

exerc1sed the power to control land usa lS governed by Lhe

"‘ﬂtxvv.

‘State enabllng statutes Whlch have granted the _power to local _5: 1 -

governments Throughout thls 1nventory, feference w111 be

made to the General Clty Law “Town Law Vlllage Law, Munlclpal

The land use powers of local govermmont fall into five
general grouplngs~ plannlng, zonlng, subd1v181on control
the off1c1a1 map and mlscellaneous Each.Wlll be dlscussed

in turm.




ITTI. PLANNING

Planniﬁg itself is not a land use control device. It
is 1nc1uded 1n thls 1nventory because it is relevant to the
exercise of 1and use control powers in two important ways.
- First, there is a substantxve statutory requlrement that all
zoning must be in accbrdaﬁce with a comnrehensive plan. Second;
the statutes permit a local government to prov1de a fommal o -
review of varlous munxcmpal actions agalnst ‘the mun:clpal

comprehen31ve plan

Zoning and the Comprehensive Plan

The zoning enabllng statute all requlre that regulat;ons ;:}4,5T“

adopted thereunder be "1n accordance with a ccmprehen%ive | il
plan" (N.Y. Town Law sectlon 263 (MCKlnney 1965) N Y. Vlllage Q, :;f
Law, § 7- 704 (McKlnney 1973) N.Y. General CltY'Law § 20 ' RPN

Sy R ‘}"

(MCKlnney 1968)).  “':Vf“' - - ‘1” ]iw;‘.,.-]"t;,ﬁl’-: ;ﬂi,-filtgF

" The term "comprehen51ve plan" although the subgect of
much lltlgatlon has never been defined. It need not be a -
written document nor a "plan" in the usual sense of the term,
- Rather, courts ﬁill look at the entire framework of documents,
efforts and events which have formed the fabric of the planning
process. |

While there is still ne-precise definition of a comprehensive
plan (and the term quite possibly does not lend itself to
strict legal definition) courts>zealously guard the legislative

mandate and are quick to strike down regulations that are not,



or do not seem to be in.eccordanee with such a plan. It is
submitted that the salient point to bear in mlnd is that zonlng
is a legal tool in the plannlng process and the zoning ordinance
must not be confused‘w1th the plan 1tse1£.

~ It would appear ftomnan‘examination 6f the cases that
although there has been little pregrese'tcwards a definitien
of the "comprehensive plan" by the courts the intent of the
law mnst be satlsfled » A reasonable communlty policy, however
.‘expressed must in fact exxst Where unusual c1rcumstances |

ex1st requlrlng zonlng actlon varying from the accepted norm,

" courts will not sustaln thelr valldlty in the absence of overall P

i'objectlves de51gned to beneflt the communlty as a whole t There
’gfcan be no questlon from a plannlng po1nt of view that to
"effectlvely utilize zonlng it must be preceded by properu

' ‘plannlng 'L.p; .vgfff::.f i-;hetxrgire

L Ty,

4fReviewfof‘Mhhicipel-Actieﬁe Againet'Plans

. Citiee towns and villages all have powet to create
Planning boards (General City Law, section 27 (McKinney 1968)
Town Law, sectlon 271 (McKinney 1965); Village Law, section
7-718 (McKinney Sgpp. 1975-1976)), and these beards have power
to prepare and adopt compre?ensive master plans. These boards,
with their detailed knowledge of the municipality's comprehensive
plan and the background of that plan, are in a unique position
to give advice to other municipal agencies which are required

to render decisions on various matters, Recognizing this, the
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statutes governing cities and tewns authorize municipal

legislative bodies to provide, by general or special rule,

for the reference of_any matter or class of matters to the

planning b oard for its review and report. ‘These statutes

permit (but do not require) the legislative body, when

arranging for this kind of referral, to provide that final

action on the matter (i.e., by the agency with decieion power)

shall not be taken-until the planning board has submitted its

- Teport or has had a’reeseﬁeble time'teﬂdo S0 (Generai City Law,

§ 30 (Mernney Supp 1975 1976) Town Law § 274 (McKinney \ .
- Supp “1975- 1976)) A parallel statutory authorxty fcr v1llagekbw ‘W‘ﬂl;

 was excluded from the IECOdlfled Vlllage Law, effectlve B

“,

“'September 1973 It should be noted thdt these provxelons'

In no way permlt plannlng board agproval of the matters referred

Its powers would be 11m1ted to rev1ew and a report of'an e ,,fﬁféeg
adv1sory nature A falrly common use of the referral provieicnswme i
is the prev1510n in many zonlng ordlnances of a procedure for _
referral to the local plannlng board of all appllcatlons for ’
rezonings, variances and spec1a1 permits. Planning boards‘

may not be given approval power as to these matters, but the
iegislative body,'in deciding upon a rezoning request, or the

board of appeals, in deciding upon a variance or special permit,

often finds planning board reports and recommendations of

vital importance.



' ’State itself in areas deemed to be of statew1de 1mportance

IV. ZONIﬁG
Zoning is the most significant of all the land use controls.
It is the basie control by which the actual use of land may be
preecribeé, by wﬁieh the'density of use and intensity of use
' may be controlled, an& hy.which uses may be regulated in such
a way as to fit 1nfo the area they cccupy‘w1th mlnlmal dlsruptlow
The power to enact zonlng regulatlons is an exerCLSe of  _»‘
- the police power As noted above the pollce power 1s an
inherent power of the soverelgn.state ‘but may be delegated

to munlclpal leglslatlve bodles In New York State the power -

9. -t
s .,-h R

to 2 zone has been delegated t@ Cltles towns and VLllaaes

LEE L, S I T

"»-There have been several ‘ceptlons to thls delegatlon 1n recent _u;“

'uyears 1nv01v1ng partlal exerclse of ﬁhe zonlng power by the | .

4.r-:

‘ iA(See Executlve Law Artlcle 27 (McKlnney Supp 1975 1976)

" (the Adlrcndack Park Agency) Env1rcnmental Conservatlon Laﬁqﬂd

Artlcle 15 Tltle 27 (McKInney Supp 1975 1976) (Wlld Scenlc )
| and Recreatlonal Rlvers) Article 24 (NcKlnney Supp 1975- 1976)
(Freshwater Wetlands) and Article 25 (MCKJnney Supp. 1975-1976)
(Tidal Wetlands).)

The specific delegetion to cities, towns and villages of

the zoning power is contained in General City Law, § 20(24)
and (25) (McKinney 1968); Town Law, §§ 261, 262 and 263
(McKinney 1965) and Village Law, §§ 7-700, 7-702 and 7-704

(McKinney 1973). These enabling acts empower municipalities,

for the purpose of promoting the health, safety, morals or
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general welfare of the community (the police power) to regulate
and restrict the height, number of stories and size of buildings
and other structures, percentage of lot that may be occupLed
the size of yards, courts and other Open:spaces, the density

of population, and thé use of buildings;,stfuctures and land
for trade, industry, residehce, or other purposes.

| The tsrm “zsning" stems from therfact that to accomplish
these powers the mun1c1pa11ty may &1v1de its terrltory into
“districts (or zones) thh regulatlons in each such dlstrlct

dlfferent from those 1n other dlstrlcts ~ The statutes requlre

the regulatlons to be unlform W1th1n each dlstrlct (although

Tl

' they may vary g the dlstrlcts)

The statutes set fofth ths purpcses of ?onlng reguLatlons

They must be mads in accordance Wlth a comprehens1ve Pldﬁ and

.vde51gned to lessen congestlon in the streets- secure safety

rebity 4 - wlfal

;from flre flood panlc-and other dangers-.to promote health
:“and general welfare to prov1de adeqyate 11ght and air and
prevent overcrcwdlng of,land and undue concentratlon of |
population. Also, they must facilitate adequate provision
of transportatioﬁ, water, sewage, schools, éarks, and other
public requirements.

Fihally, the enabling acts also pfovide that these zoning
regulations must be msde with reasonable consideration to the
character of the district and its peculiar suitability for
particular uses, and with a view to conserving the value of
buildings and encouraging the most appropriate use of land

throughout the municipality.



... Div. 856; 28 N Y S. Zd 172 (1941)) and by permlttlng - or mot
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A variety of controls ﬁre possible.under the zoning
power. Probably the most importanﬁ use of zoning is to
prescriﬁe 1énd uses. This is accompliéhed by 1isting in ‘
each‘district shown on fhe zoning map thdsebland uses permissible;
A5 discussed above, this listing of uses uay be different for
each district; indeed, this‘éeparatiou of uses by geographic
area is the primary’purﬁosé of zoﬁing Density'may be'
regulated through zonlng by prescribing minimum lot sizes

vfor SLngle famlly homes (see Elbert v. North Hllls, 262 App.

N:permlttlng - denser types of reSLdentlal constructlon such
3j_as multl—famlly structures Often ‘zonlng oralnances prescribaihﬁ?lu
éA;ailmum number of dwelllng unlts permlsSLble in multl famlly}i ;i;:
1,structures. Set—back restrlctlons are also commonly found

.Aln zonlng regulatlons these prescrlbe mlnlmum front-yard
151de—yard and rearmyard set- back restrlctlons Impo¢1t10n of
such restrlctlons has been upheld as an approprlate exercise ki .

of the police power in that such requlrements tend to insure -

light and air, decrease fire hazards and improve community

appearance (Anderson, New York Zoning Law and Practice, 2d Ed.,
sections 7.10, 8537). |

Thus, we have the power'and authority of local government
in New York State to enact zoning regulations, by means of a
delegation by the State of its police power, as contained in
the enabling acts. But, as we have noted abdve, the exercise

of the police power is not without limitations.
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Limitations on the Exercise of the Zoning Power

. ' The major limitations on the exercise of the zoning
powers are constitutional and statutory. The constitutional
limitations apply to any exercise of the police power, and

thus to zoning. The statutory limitations are both substantive

and procedural,

. ;".

Perhaps the ‘most 1mportant COHStlthLOHaJ llmltatlon is .
that zoning may not be so restrlctlve as to censtltute tba

confiscation of nroperty Thls would be a mlsuse of the pollce L , e

,a—,-

power. Whlle zonlng may‘operate to reduce the value of an

. - E TR
C e Ny a"‘\‘f“{ \ T e PSP

fi’.lnd1v1dua1's loss lt ma not be S0 rewtrlctlve as Lo destro o

. I N = ,“"'":

“or conflscate, 1ts value for any use

.r“, et

The Court of Appeals has held that the mere fact that
S L ’ '\_."

zonlng regulatlons depreclate the value of real property 13 not

Lo )
A

J;sufrlc1ent to lnvalldate them The Court stated that deprec1atlon E
_fof value lS often the reeult of the exercrse of the police ’ >:w
'power -and noted that the general welfare of the publlc 1s
7 more 1mportant than the pecuniary proflts of the 1nd1v1dual

(Wulfsohn v. Burden, 241 N.Y. 289 (1915); see also, mauernheim; Iﬁc,.v,

Town of Board of Hempstead, 33 N.Y.2d 468; 354 N.Y.S.2d 909

'(1974)). Zoning regulations which greatly reduce the value
of land will be upheld as lohg as some profitable use of the

premises is possible (Anderson, New York Zoning Law and Practice,

2d Ed., section 2.14), Obviously, whether some profitable
use of the premises is possible has to be determined on a

case-by-case basis.
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Bufrwhere éoning regulations operate to aeprive the

owner of any use value for his premises, they are unconstitu-
tional. 1In effect such restrictions would comstitute a taking
of private property w1thout due process of law, in violation
.of_the l4th Amendment to the U. S. Constltutlon and Article 1,
section 7 of the New York Constltuthn (McKinney 1969). Even
though such restrictions are entirelfiin the public interest,
and serve to promété the public health safety, moralé or welfare;-
they w111 be 1nva11dated 1f they constitute a taking; courts
hold that prlvate property m&y not be taken for publlc use

“ ».-My’i :« m“w

. under the gulse of regulatlon (Anderson sugra sectlon 2. 15)

.&4

The statutory llmltatlons are both substantlve and

"procedurala Probably'the#most 51gnlf1cant substantive statutory e

~:11m1tat10n xs the requlrement that zonlng must be in accoréance
’ B S whi . R "i"’
w1th a comprehen51ve plan whlch has been dlscussed above.

A . "’Ah S a8 e . CimEFen . - N SR S --_,l—."ix.‘i;‘“f" P

Another is the requlrement that zonlng regulatlons be unlform

S

for each class andbklﬁd cf bulldlng w1th1n each zonlng dlSLrlth
‘(although “of course, they may vary from dlstrlct to dlstrvct)’
Procedural 11m1tat10ns are quite lmportant; the requirements
appliéable to the adoption and amendment of Zoning regulations
and their administration and enforcemenﬁ are set forth in
detail in the statutes. Since they have no bearing on the
inventorying of laﬁd use control powers, they will not be

discussed here.
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Variances

The administration of zonlng regulatlons is local, and
involves the issuance of permlts for uses by a ministerial
official, and, for certaln other uses, a discretionary review
on a case-by-case basis against geﬁeral e%andards (this latter

procedure will be discussed below Under.Special Permits). No

dlSCuSSlon of land use controls would be complete w1thou a

brief examination of varlances whlch whlle they form a parL X

- of zoning admlnlstratlon may bear sdbstantlally on the use

of land

A variance 15 a dev1ce Whlch,pezmlts a use ef lend

.:, che placement of a structure in a menner’whlch is prcscrlbed.’v-ﬁ
.by or different from the restrlctlons 1mposed in the zon;ng |
‘ordlnance or 1ocal law The enabllng statutes themselves do |
:’not deflne the term, but merely state that where there are‘

‘practlcal dlfflculties or unncesssary herdshlps in the Way of

e

carrylnc out the strlct 1etter of zonlng regulatlons the
zonlng board of appeals has the power, in passing on appeals,
to "vary or modiff"’the provisions of the ordinance or local
law (General City Law, § 81 (McKinney Supp.'1975—1976);>Town
Law, § 267 (McKinney Supp. 1975-1976; Village Law, § 7-712
(McKinney 1973). The courts have over the years divided
variances,into two. discrete parts, use variances and area
variances, with the "unnecessary hardships™ test applying to
the former and the "practical difficulty” test to the 1etter.

We will discuss them separately.
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1. The Use Variance

The courts have ruled that in order to qualify for a
use variance (an example 6f which would be_argrocery
store in a single-familj residence aistrict), the applicant
must prove tﬁat the zoning régulations iﬁpose an ''unnecessary
hardship" upon him. fwo'tésts must be applied by the zoning |
board of appeals‘ both of which musfkﬁe mét by the applicant: -
The land in questlon cannot yield a reasonable return from |
any use permltted by the zonlng regulatlons- and the use to
‘be authorlzed by the varlance w111 not alter the essentlal

character of the lccallty (Otto v, Stelnhllber 282 N.Y. 71
(1939)) ' f s

In addltlon to these two tesLs the zoning'board ofﬂ

appeals must also con51der the effect of the variance on theiA

”zonlng ordlnance or 1ocal law 1tse1f to make sure that the
‘"varlance 1f granted 1s in keeplng w1th the Splrlt and }erter

,of the zonlng regulatlons

2. The Area Variance

An area vafiance has been defined as oﬁe which has no»
relation to a change of use - it is essentially a grant to
erect, alter or use a structure for a permitted use in a manner
other than that prescribed by the zoning regulations.- The

area variance is used where dimensional relief is to be granted.

The test for the grant of an area variance is "practical

difficulty"”, a much less rigid test than that governing use



. 1is of vital 1mportance as another dev1ce for 1n3ect1ng
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variances. The test involves balancing the need for the

variance with the possiblé harm it might cause, and alternative

solutions (Wachsberger v. Michaelis, 19 Misc.2d 909, 191
N.Y.S.2d 621 (1959)). - B

-~ - . . . —

Special Permits

One of several deviées which may be used for injecting

a measure of flelellltY 1nto zcnlng regulatlons is tne

Y“special permlt" control sometlmes also referred to as
spec1a1 exceptlcns" and "condltlonal uses But whlle 1t

flexzblllty into the operatxon of zonlng ordlnances it is

;commonly'mlsunderstood often abused and frequently mlsépplled

- The name "speclal exceptlon in fact 1@ 1naccu:ata and‘m;sleadlnc - f

spec1al permlts are not exceptlons to a zonlng ordlnance (as

'-varlances are) but rather are a devxce to 1mpose condltlons :

~on EA rmitted uses to protect the haalth safety and weLfare .

of the communlty. C e | ‘:'.L‘""”w7' f'f"rﬁkfﬂf" "

>

It 1s 1mportant at the outset to recognlze that variances
and special permits are not the same, or even similar, although
they are frequently confused, even in judiecial decisions. We
have seen that, simply stated, a variance permits a use of
land otherwise prohibited B; a zoning ordinance, A special
permit is not in any sense an exceptiéu to the zoning ordinance,

but instead allows conditions to be attached to certain uses

already permitted by the zoning ordiﬁance.
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Just as iﬁ is recognized that the literal, strict
enforcement of zoning ordinances may cause practical difficulties
and unnecessary hardships which should be alleviated by
varying the terms ofrthe ordinance, it hae also been found
~ that additional flexibility is needed.:‘There are many uses,
permitted by zoning ordinances which-reQuire special treatment,
These range from the sacred to the profane from churches
and synagogues to ‘gas statlons and‘Junk yards. Uses wnlch
are unquestlonably d951;able or necessary can cause problems
Churches no matter how de51rab1e can cause traffic congestlon
at certaln tlmes-’shopplng centers by thelr very nature attrect>

'w. Lty

;throngs of people homes for the aged can cause unde31rab1e

;"‘““N‘ ﬁv,

) 1mpacts upen reSLdentlal nelghborhoods country clubs drlve~1n . f,"uw

" theatres and publlc utllltles may produce crowds of people )

and trafflc and create n01se. It 1s to solve thls dllemma -

the deSLrable and permltted use, whlch muqt be eub;ected to

.

'condltions SO as to retaln 1ts de31rab1e character and that
- of the area - that the special permlt ex1sts When the
leglslatlve body of municipality finds that certain uses are
desirable and should be permitted under the zoning ordinance,
subject to certain conditions laid down tovprotect the intent

of the zoning ordinance and the essential character of the

particular district, the special permit device is brought into

play.



g
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The special permit Power is of particular significance
in geographic areas where it is desired to provide additional
conditions - drafted with the character of that area in mind -
to insure that develOpment-that does occur is compatible,
The special permlt device should be of spec1a1 1mportance in
the coastal zone area. | | N

The power to grant sﬁecial permits is a part of the
municlpallty s general power to control 1and use, feund in

the enabling acts (General Clty Law § 20(24) and 25)

(McKlnney 1968 Town Law § 261 (McKlnney 1965) Vlllage Law

- "Ar-f

§ 7 700 C%cKlnney'1973)) These statutes ‘do not specmflcally "l::r

mentlon the power to grant spec1a1 permlts but the grant N

of power they do contaln is broad enough to encompass them

.,Th 1t is clear that the leglslatlve body 1tse1f may eXEICISe N
the power to grant spec1a1 permlts However there 1s a ; "‘;
lrspeelfle prov131on in each enabllng law Wthh permlts the

fedelegatlon of the power to approve spec1al permlts to the’

zoning board of appeals. Each prov1des thatithe board of

appeals’ - - . shall also hear and decide all matters
referred to it-or upon which it is required to pass under

any such ordinance" (General City Law, § 81 (McKinney 1968);

Town Law, § 267 (McKinney 1965); Village Law, § 7-712

(McKinney 1973).
Of course, the zoning ordinance or local law itself
will specify the uses which require a special permit and

the standards that must be met before one may be issued, as

LU
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well as the districts in which special permit uses may ba
allowed. This would be so whether the legislative body or

the board of appeals had the power to approve special permits.

Cluster Development

This is a subdivision technique, and is discussed in

Part V below.

Planned Unit Development”

This is a zoniﬁg'techﬁique permitting maximum fiexibility
in the development of land because of its complexxty lt 1s

treated separately, ln Part VIII below

'7_Transfef of Development nghts (TDR)

Thls is a neW'technLque under"whlch a. llmlted shlft of
zonlng den31ty from one part of a mun1c1pa11ty to another would ‘”7, ﬁ

be permltted ‘ If is dlscussed separately in Part IX belcw

-y




can work together 'and probably should for maximum benefit‘
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V. SUBDIVISION CONTROL

The control of the subdivision of land is a major land
use control measure available to municipalities. As such

it is important to distinguish it from the other major land

"use control -~ zoning. Zoning and subdivision control are

separate and distinct parts of the planning'implementation

process, but they complement each other and taken together

can insure well- ordered development 'Both are exercises of

a municipality's pollce power" Zonlﬁg hes as its principal
purpose the prescrlptlon of what land may be used for. As
dlscussed above, 1t accompllshes thls by establlshlng dlfferent
districts and prov1d1ng for uses perm1331ble in each (e 8-,

re31dent1a1 commerc1al Industrlal) ’ Sublelslon control

however is concerned with how 1and is used - i;e., it attempté e{;:.,w-

to insure that When development does occur, it will be eccompaniédw_..

bY adequate services and fac111t1es : Whlle the two controls - 77

to the mun1c1pallty, it is permlss1ble under the statutes to

" have elther without the other.

The power to control subdivision stems from enabling
authority (General City Law, § 32 tMcKinney 1968); Town Law,
§ 276 (McKinney Supp. 1975-1976); Village Law, § 7-728
(McKinney 1973; McKinney Supp. 1975-1976)) which authorize
the municipal legislative body to, by resolution, ﬁ. . .-
authorize and empower the planning board to approve plats

showing lots, blocks or sites ., . . ." While there are
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several cases which hold that a municipal legislative body
may itself exercise subdivision plat approval powers, the
usual procedure is for the planning board to be given this
power. | | | | |

Once a planning board has been gréntéd the power to
approve subdivision plats by the municipal legislative body,
the usual procedure is for the planning board to adopt _
regulatlons to guide 1ts review of plats whlch may be submltted

for approval in the fﬁture The statutes authorlze such

‘ regulatlons and prov1de that~ 1) the planning board must hold

- a publlc hearlng on. lts proposed regulatlons 2) the plannlng h}';q;:;}fﬁ

..board mnst adopt the regulatlons and 3) tha .adopted regulatlons

developer.‘

*'?dmnst then be approved by the ]eglslatlve body The subalv;51on idijﬁwkﬁ

| -regulatlons serve two purposes Flrst they should define"‘v

the term ' subd1v131on , 31nce that term 1s not deflned in the

statutés ' Second they should prescrlbe the ba31c standards

for 1mprovements and services which w111.be required of a f -

The procedure whlch must be followed by planning boards
in reviewing and approv1ng subdivision plats is quite
specifically set forth in the cited statutes.

The purpose of subdivision control, as statéd above, is
to insure that when development does occur, it will be accompanied
by adequate services and facilities. The statutes contain
a "1list"™ of general types of requirements that may be imposed

upon a subdivider as a condition of plat approval (General
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»o:a sultable pafk or parkswof adequace s;ze cannot be properly

'«:1ocated in any such plat or is otherw1se not pract1ca?" it

- parks sultably located for playground or other recreatlon

purposes “ However,' 1f the plannlng boa”dAdetermlnes that

may requlre the subd1v1der to make a cash payment to the

'there are two Ways of prov1d1ng park facllltles for a naw
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City Law, § 33 (McKinney 1968); Town Law, § 277 (McKinney
Supp. 1975-1976); Village Law, § 7-730 (McKinney 1973)).
Courts have been fairly strict in construing this "1ist”,

and the rule appears to be that if an 1mprovement is not

. 1ncluded within the statute, 1t may not be required. Among

improvements that may be requlred under the statutes are the

s
3

follow1ng S 't.. - ':ﬁ .:i a f f'Aht,,; . u‘t:;?v;

- Parks and Recreatlonal Land - The statutes authorlze -
plannlng boards to requlre that a subd1v1der show "in proper

cases and when requlred by the plannlng board", a park or

t

o N ‘33“»’1 € R o 4:-.'1‘: SRR T +

;mun1c1pa11ty, 1n lleu of show1ng such land on hlS plat Thus, i~;m”

subd1v131on ' the subd1v1der may show park land on the plat

or he may be required to pay cash instead of showing such

land.

~ Streets and Highways - The statutes contain several

- provisions relating to various requirements a planning board

may impose to insure the adequacy‘of the street system of a
new. subdivision. Planning boards may require that streets
and highways be of sufficient width and suitable grade and

suitably located to accommodate the prospective traffic, to



‘,,;noted above

‘ sectlon provides that 1f there 1s a tcwn zoning ordinance,

- of the streets put 1n by a subdrv1der.i However, regardless

QQ_’;f~ Conformlty‘WLth Zonlng Rqulrements:— The Town Law o
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afford adequate light and air and to facilitate access by

. fire-fighting equipment. In addition, if there is an official

map or a mast er plan, the planning board may require streets
to be coordinated "so as to compose a conVenient sjstem
conforming to the official map and prbpefly related fo the.
proposals shown by fhe planﬁing board on the master plan.”
Crading and paving of streets may be‘%equired to be to town

standards. Usually, these matters are handled by approprlate

detailed prov1s’cns 1n the subd1v1510n regulatlons

It should be noted that there 1s nothlng in the statutes B

,.,,-»:

j;Wthh would authorlze a plannlng board to requ1re dedlcatlon

L
SRR o

'of whether the streets 1n a subd1v1slcn are to be dedlcated

&

“'or te remaxn in prlvate ownershlp,‘the plannlng board may

Foy e
SRl

1nsxst upon thelr locatlon and constructlon to the standards

the planning board, in reviewing platsk may require that the
lots shown thereon shall at least comply with the requirements
thereof. The General City_Law and Village Law sections are
silent on this matter. However, it would appear that a village
or city planning board, as well as that of a town, would be
within its rights to deny approval to a plat which-did not
meet the zoning requirements. It would appear that in those

municipalities which control subdivision but do not have zoning,
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. facilities to be constructed ta munlcipal standards as a .

tj'condltlon of plet approvel

+‘discussed above . monuments (e. g., at street corners), street‘

;é*street trees, and flre alarm boxes are lneluded The statutes

Plannlng boards may, under the cited statutes requlre such

L to reqque a long 1lst of xmprovements that have not been , _L}fn?
'fsigns' sidewalks street 11ght1ng,standards curbs gutters

-uprov1de that the plannlng'board may require ‘that the above g
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a planning board may not prescribe minimum lot sizes as part

of its subdivision regulations., This power is included within
the zoning power (General City Law, § 20(24) and (25)

(McKinney 1968); Town Law § 261 (McKinney 1965)' and Village
Law § 7-700 (McKlnney 1973)), and may, therefore be exercised
only by a mun1c1pal 1eg131at1ve body.

-~ Water, Sewer and Dralnage Facilities - Among‘the most

important 1mprovements wzth;n subd1v1310ns are those relatlng

to water supply, sanltary and storm sewers and dralnage

-: e

f?f Other Facilltles

RN CaR U]
L RSOa N Ay

a

1mprovements be 1nsta11ed in accordance with standards
specxficatlons ‘and procedufe acceptable to the appropriate
municipal depertments.

The statutory scheme of subdivision control is that

planning boards may disapprove the plat unless either:

1) all required improvements have been completed by the

developer in conformity with the municipal standards, or

2) a performance bond in an amount sufficient to cover the
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taken place._

Teg Ay

dsubd1visxon 2 prov1des thet in maklng such determlnatlon

'»re51dence: bu31ness or 1ndustr1a1 il General Clty Law § 33

‘commensurate Wlth the extent of bulldlng development that has
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cost of the improvements is provided by the subdivider. In
the event that the subdivider fails to install the required
improvements within the term of the bond, the municipal
legislative body may declare the bond to be iﬁ default and
collect whatever sum remains payable thereunder (i.e., it
may be that the developer has completed part of the required

1mprovements) Upon receipt of the proceeds the municipality

must 1nstall the 1mprovements covered by the hond and

e g® L - ‘-.

The statutes reoognlze the fect thet not all subdxv1sxons s

e

"V.w-n

‘W111 requlre the same klnds of 1mprovements Town Law § 277

,.V SRR t ‘U

‘“regardlng streets, hlghways parks and requlred 1mprovements

h the plannlng board shall take 1nto con51deratlon the prospectlve Lo f{

AL R

““icharacter of the development whether dense reSIdence open

and Vlllage Law, § 7 730 contaln substantlally 1dent1cal
language.> In addition, these statutes permlt plaming boards,
in reviewing plats, to waive, subject to appropriate conditions,
the requirements for such improvements "as in its judgment

of the special circumstances of a particular plat or plats

are not requisite in the interest of the public health, safety
and general welfare.” 1In towns, walver may also occur where
the planning board judges improvements to be inappropriate

because of inadequacy or lack of connecting facilities adjacent
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or in proximity to the subdivision. Under the provisions
just discussed, a planning board might waive its requirements
for curbs in the more rural area of the town, or modify its

.- road-width requirements for rural subdivisions.

-

Cluster DeVelopﬁent

Background Every standard zonlng district has a pre-

set den31ty at whlch development w1ll be permltted Forl
example a standard dlstrlct"mlght reoulre one-acre lots

~for 51ngle famlly dwelllngs : ThlS den31ty, then 1s set forth

in the text and on the map of the zonlng ordlnance and may

T 1—; .

not be 1gnored Cluster development 1s a means to permlt 1n

i*’.«!-

conJunctlon w1th the approval of a subdrv131on plat a.transfer'ﬂ

e dew ¢ -

.-of thls den51ty by grouprng the development whlch is permltted-gl:ﬂ,gw
under the standard zonlng provrslons w1th1n the tract of land A

For example 1f'a glven tract of land of 100 acres is zoned in

4 such a way that 100 dwellrngs could be bullt on 1nd1v1dual lots ;‘

.. - .,.,“*‘n_ e -

of one acre aplece cluster development Would permlt these 1004
'dwellings to be grouped on, say, twenty acres, while the 80
acres remaining could be devoted to open epace or recreational
use.

It should be obvious that cluster development is a means
of imparting flexibility to otherwise rigid lot-by-lot zoning
regulations. Because it permits a developer to bﬁlld at the
prescribed zoning density for his land and, at the same time,

to preserve open space, historic or scenic features, the
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technique is particularly significant in the coastal zons
context.

Although we have been u51ng the term "cluster development"
for the type of development just descrlbed the proper term
~ should perhaps be "average density development”, since it is
more.general aod since oluster development is a fairly narrow
-term used by planners and archltects to descrlbe a design
technlque Nevertheless ‘we have chosen to use "cluster

development Sane 1t is most commonly used to descrlbe the

;.\‘_,H-V e

- legal dev1ce we are talklng about

,w‘,, __-.

The Statutory Authorlty The enabl1ng sLatutes permlttlng

a}clusterrng are General Clty Law § 37 (McKlnney 1968) Vlllege lfl‘“la?

l‘Law § 7- 738 (MeKlnney 1973), and Town Law § 281 (Moklnney
A}1965 McKlnney Supp 1975 1976) The three sectlons are

«-dlSSlmllar and it w1ll be helpful to examlne ‘the Town Law-_"

“wtrotislon 1n some detailqend then poznt out-the dlfferencesA
among the three statutes e . ‘ h

° The Town Law sectlon‘empowers a town board to authorize
the planning board to modify the provisions of the tOwn zoning
ordinance simultaneously with its apprOVal of a subdivision
plat. The eod sought is a reduction in minimum lot sizes
while retaining the density required by the zoning ordinance.
It is important to note that while the section would permit
density transfer within a given tract, it does not permit a

violation of the average density ceiling otherwise applicable

for that particular tract under the zoning ordinance, Thus,
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: lattached or multl story structures the dec131on is dlscretlonary:

| ,With the plannlng hoard but it is subject to condltlons set

'case of re31dentlal development the dwelllng unlts clustered_ L
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the permitted'number of dwelliﬁg units must remain the same
as the number that would be permitted under the zoning ordinance
if the land were subd1v1ded in accordance w1th the minimum lot
requirements thereof. If the land could be used for 100 homes
on one-acre plots, the clustered development on the same tract
could not exceed 100 homes.

The Town Law section is not llmLLed to resldentlal
development; 1t may be used for clusterlng any type of develop-

ment permltted for that tract by the zonlng ordlnance. Ifl‘h

‘ the underlylng zonlng for the dlstrLct in whlch the subd1v1510n «3f}cﬁ;
is to be looated permlts more than one tvpe of use, all such

'7perm1tted uses may be clustered undef Sectxon 281 In the

-

,Amay be in the form of detached 31ng1e-fam11y unlts semi-detaohed o

forth by the town board |
_The Village Law provision differs from the Town Law
section in that it is specifically limited to residential
developments. The Genetal City Law provision appears to
contain limited authority for mixing uses in a clustered
development.. It reads in part:
"The owner of the land shown on the plat may
submit with the plat a proposed building plan
indicating lots where group houses for residences

or apartment houses or local stores and shops are
to be built."




lff_ permlt modlflcatlon and not any reasonable change" of the

Lo read as the General Clty Law now reads )
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Whether this language is authority for city planning boards
to permit these mixed uses in a development located in a
district that otherwise'permits residential uses only is
unclear. General City Law, § 37 permits the body creating
- the planning board to authorize it-
" . . either to confirm ‘the zoning regula-~

tions of the land so platted as shown on the

official zoning maps of the city or to make any

reasonable change therein and such board is
. hereby empowered to make such change

_ (emphasis supplied)

It should be noted that the Town Law andV1llage Law prov131ons
»;zonlng ' (When orlglnally enacted 1n 1927 all three ]aws

Clearly, under these statutes, plannlng boards can be

Qaglven a great deal of dlscretlon on all facets of a proposed o

BRI A

development project. This dlscretlon could be grven with ‘:’"ff:¥:d;:i

:regard to the location of bulldlngs, the typee of dwelllngs_r‘
used, the de51gn of the progect and, where permltted the N
1ocatlon of mlxed uses. This seemlngly broad authority of |

the planning board is limited by two basic factors: first,

the statutory prohibition against exceeding the density permitted
by the zoning; and second, the 1oea1 legislative body mﬁst
authorize the planning board to exercise clustering powers,

and it may impose conditions on such exercise of power.

Open Space, The treatment of the open space area or

areas gained by the use of the cluster technique is of major



: meay not so requlre as a condltion to pldf approval lf no

"["Would apply, and these sectlons do not permlt plannlng boards
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importance, since the primary purpose of clustering is to
create this space. Town Law, § 281 and the Village Law,
§ 7-738 specifically provide that the planning board may, as
a condition of plat approval, establish conditions on the
ownership, use and maintenance of these lands in order to
assure'their preservation fof tﬁeir intended uee. |

. This language raises the question - as yet unanswefed< ’i;ﬂ
by the courts-- whether a plannino.board mey-requife dedication |
‘of the open space to the mun1c1pa11ty as a condltlon to plat |
| approval in cluster development Clearly, plannlng boards_
.clusterlng is 1nvolved in a subdlv1s10n yIn such cases, i e MLA;;~ =

-Town Law §§ 277 and 278 and Vlllage Law §§ F 7&0 enu 7 752

to requlre developers to dedlcate 1ands for parks or‘recreatlonal

'foacz,l;.tlesf They merely authorlze the requlrement that
'developer;: 'show' such 1ands‘on plats submltted for approﬁal.

A-deﬁeloper may, if he éesires, offer #o dedicate eﬁch iands
to the municipality - indeed, his filing of a plat would constitute
such an offer unless a notation was made that the lands Were

not offered for dedication - but a requirement that dedication

oceur is not permitted. It may be argued that since the

language in the cluster provisions specifically authorizes the
imposition of conditions on the ownership of open space lands

as a prerequisite to plat approval under these sections,

dedication may be required in cluster situations. As noted above,
there are no court decisions which would either support or destroy

this view.
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An alternative to dedication of open space to the
municipality is the establishment by the eubdivider of a
homeowner's association to manage fhe opeh space, which would
remain in private ownership. Thls could be established
- privately, possibly through-deed restrlctlons or covenants_to'
insure that ownershlp of a dwelllng in the clustered development
would require membership in the 385001at10n These restrlctlons
should prohlblt any development other than for open space uses
on- the spec1f1ed lend ‘Both the general requlrements for and
_the standards for establlshment of such assoc1atlons could be'

"establlshed by the plannlng board pursuant to its powers under

TOWH LaW § 281 and Vlllage LaW, § 7- 738 to establlsh condltlonsk:-”_

g

S om the ownershlp and malntenance of @pen epace in c]u ster

'fdevelopments

The town board and the v1llage board of trustees may ,“

f?..

:ietaln control over these condltlons on open space by requlrlng R
their own- approval of the condltlons establlshed by the plannlng
board to govern the ownershlp, use and malntenance of open =
spaces. It may require such approval of the arrangement made'hr
for each plat.

The subdivision enabling statutes permit municipalities
to require developers to pay money in lieu ofrshowing land
for parks on their plats, if the planning board determines
that a park or parks of adequate size cannot be properly

located in the plat or is otherwise not practical (CGeneral

City Law, § 33, Town Law, § 277, Village Law, § 7-730).
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Can this procedure be used with cluster development? it
would appear that the reason for permitting a municipality
to requlre money in the circumstances described above disappears
where clusterlng is permitted, because 1t is one of the very
purposes of clustering to gain such land.ﬂ There is one
Sfate Comptroller's Opinion which supports this conclusion
that no moﬁey iﬁ lieu of land may be required in cluster
situations (Op.St.Compt. 67-713). On the other hand, it
could be argued that the intent of the‘sections cited above
| is to.insure the ?rovisioﬁ of park aﬁd'reéreational 1and |
‘whlle the 1ntent of the clusterlng sectlons is to insure > the .
- provision of open spaces. If the twu purposes could be o
'i% d1st1ngu1shed it Wnuld apﬁear that money cculd be requlred :

even in cluster 51tuat10ns

Flnally, no dlscu531on of open spaée is compléte w1thout EAL?J{
‘a dlscu331on of General Mun1c1pa1 Law, 5 247 Thls sectlon}lfx
'grants to all mnn1c1pallt1es the power>to acqulre ‘open space‘
It is a broad power and lncludes authorlty to acqulre fee or
less than fee interests by purchase, gift, grant bequest
devise, lease or otherwise. The section is an eminent domain
power; and thus contemplates payment, unless the land is given
as a gift. The cluster provisions are police power authorizations,
and merely serve to set aside land for open space. Thus, the
two types of provisions can be used together to acquire land,
or an interest in land, through clustering. Fof example, if

clustering is used to achieve an open area, the municipality
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could use General Municipal Law, § 247 to acquire it outright,
or to acquire any lesser interest - such as a scenic easement,
for example. The issues involved in dedication have already

been dlscussed but it should be mnoted here that a developer

‘ could dedicate less than the fee 1nterest in open space lands

and under General Municipal Law § 247, the mun1c1pa11ty could

accept such an interest.
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VI. THE OFFICIAL MAP

A valuable municipal device which combines the elements
of planning and land use control is the‘official map.

The basic theory of the official map as a plan implementa-
. tion device is that of using the policé power to prevent o
development on land which will be acqﬁired in the future for
a public facility. Obviously, the cost to the fublic of 7 _J.i::
- acquiring land for roads parks or other fac111t1es is 1ncreased |
if the land is 1mproved p0531b111t1es of hav1ng to make
'undeSLrable adJustments in proposed faczlltles are also lessened f'

4 P T R 2

1f the 1and to be acqulred is unlmproved

- New York statutes (N Y General Clty Law §§ 26 29 35~a ff;;j;j
<McKmney 1968); N.Y. Ton Law, §§ 270. 273, 279 QicKinney weui o
-C”N Y. Village Law, §§ 7 724 7-734 (McKlnney 1973),‘and N. Y. ”
General Mhn1c1pal Law §§ 239-g through 239-k (MCKlnney 1974))

-*-prOVLde for 1oca1 and county 0fflClal maps. The statutes

'pertalnlng to c1t1es towns and v111ages authorlze the respectlve’ ;?f;;
governing bodies to adopt and amend official maps show1ng R
the proposed future facilities (including eXJstJng and proposed

streets, highways, parks and drainage systems). When this

is done, the statutes prohibit the issuance of building permits

within areas shown on the map as future roads only. Recognizing

that such a prohibition could potentially work severe hardship
on landowners, the law provides for the issuance of building
permits to such landowners by the zoning board of appeals if

the mapped land is not yielding a fair return.
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The county official map may show eXisting and proposed
county roads and drainage systems. In counties where the
county or regional plannlng board has adopted a comprehen31ve
master plan there may also be 1nc1uded on the county off1c1a1
>map rlghts-of~way requlred for any proposed transportatlon
- network and sites for any proposed county, state or federal
development faellltles lncludlng parks dralnaoe and water
courses and publlc bumldlngs whether such fac111t1es would
reQulre the acqulsltlon of fee or 1ess than fee 1nterests ' "ktjp't?;i

Approval of the approprlate state or federal agency is requxred 'pﬁ;”"

- L ,,.f"w

for thelr facllltles to be 1ne1uded . As in- the case of local »;t;; __5

‘“-':

’offlclal maps bulldrnc permlts are prohlblted Wlthlnolands

| shown on e.map Thls pfohlbltlon 15 not 11m1ted to 1ands shown _j

." -

: for roads ‘as it 1s ln the case of local off1c1al maps - for

county off1c1a1 maps no permlt may be 1ssued w1th1n any 1and

e T TR

shown on such maps. However, if a 1andowner shows that 1and

' w1th1n a 51te shown on the county off1c1a1 map is not yleldlng
a falr return, the 10ca1 zonlng board of appeals may 1ssue

the permit.
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VII. MISCELLANEQOUS

Regulation of Automobile Junk Yards

As is true with moblle home parks, automoblle Junk yards
are many times confined to the least desirable sectlons of
a municipality. Regulation of these uses is, therefore
important in those areas whlch are sought to be protected
N.Y. General Mnn1CLpal Law, § 136 (McKlnney Supp 1073«
1976) provides that no person shall operate establlsh or

maintain a junk yard as defrned thereln untll he has obtaxned f : o

a llcense and a certlflcate of approval from the munlclpallty
A TR

The statute prov1des for llcen31ng procedures and reoulrements

’ publlc hearlngs locatlon requlrements and aesthetlc conSLderatlona R

The statute further prov1des that new Junk yards must be

1completely surrounded by an elght foot fence whlch effectlvely

provides screenlng and that morot vehlcles and parts as well

.:as work on. vehlcles be conflned to the enclosure A ‘ |
" An 1mportant feature of § 136 is the prov131on that it S
shall not be construed to supersede local zoning regulatlons
or other ordlnances or local laws eontfulllug junk yards nor
shall it be deemed to apply to any municipality uhich has
any ordinance, local law or regulation licensing or regulating

junk yards.
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Regulation of Mobile Homes

Since it is a common practice for municipalities to
provide for mobile home parks in less desirable areas,
regulation of mobile.homes could play an important part in
pgotection of areas in or near tidal wetlands.

Towns are specifically authorized by N.Y. Town Law,

§ 130(29) (McKlnney 1965) to regulate house trailer camps
and the parking, storage and 1ocat10n of house trailers
outside of established camps Slmllar specxflc provisions
1n the former N, Y Vlllage Law were not carried over to the‘
r“recodlfled N. Y Vlllage Law (McKlnney 1973) | The former

N sectlon 89, which contalned such Sp&@lflc authcrzty (subd1v131on“
”69) was replaced by sectlon & 412 whlch provides general police
powers and Wnlch presumably contalns ‘a sufficient grant of
-authorlty to regulate moblle homes, o . .

‘ A.second method whereby a munlelpalltj may regulate

mobile homes is pursuent to a zonlng ordlnance under ther‘
aﬂthority of the planning and zoning enabling acts referred

to under other sections of this inveﬁtery; Zoning ordinances
are also exercises of the police power, promulgated in .
furtherance of the public health, safety and welfare. Such
regulations must be reasonable and reasonably felated to the

end sought to be achieved. As has been held true of "trailer
ordinances" referred to above, a municipality may regulate

the placement of mobile homes and confine them to certain

districts or to parks, but it cannot prohibit them completely,
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Legal Aspects of Historic Preservation

' In order to focus on the appropriate authority for

hlstorlc preservation, it will be useful to examine several

- forms whlch preservation efforts may take The most obvzous

1S preservation of an hlstorlc-structure Less obvious but
becoming more popular are efforts to. pfeservc entire areas
or districts which consist predomlnantly of historic structures.
Flnally, there ls the preservatlon of ereas which, while they
may not contain structures are 1mportant due to events whlch

~ have occurred there ‘or because of the role they once played

1n the communlty S past : Examples of thls would lnclude

' battleflelds Indlan burlal grounds canal 31tes and Uaterfront

B

areas. _ ‘ | s
Hav1ng declded upon preservatlon goals and ob3ectlvas
- a mnn1c1pallty W111 want to con51der the ways of carrylng them S

g e Iy s TR

out. There are two ba31c types of authorlty WﬁLch carn be use&

to thls end The first is the power of outrlght acqulsltlon "a

of real property, Whlch whlle pOSSlblY expen51ve, 1s also a
certain means of pzeservatlon The second is the police power -
the power to control private activities in the interest of

the public health, safety and general welfare.

Acquisition

Municipalities have broad powers to acquire real oroperty
for public purposes - N.Y. County Law, § 215 (McKinney 1972);
N.Y. Generel City Law,‘§ 20(2) (McKinney Supp. 1975-1976);
. N.Y. Town Law, § 64(2) (McKinney 1965); N.Y. Village Law,



vl

Vs
ot

. to hlstorlc preservatlon.

deSLgnatlon of spec1flc hlstorlc sites Aor entlre dlstrlcts
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§ 6-624 (McKinney 1973), including park and recreation purposes.
It would appear that the acquisition of historic sites or
structures could be accomplished under these provisions, even

though they do not specifically mention such sites or structures,

- since there are ample public educational and recreational purposes

to support such acquisition.
 Aside from the above authorlty o acqulre ‘land for publlc

purposes N.Y. General Mun1c1pal Law § 247 (McKlnney 1974)

‘authorlzes broad aQQULSltlon Qf real property, or lesser 1nterests S

thereln for open space purposes

Pollce Power Regulatlon - The Statutes o

It 1s not unusual for zonlng ordlnances to contaln

controls over hlstoflc struatures In addltlon there are
SN .

several speclflc grants of the pollce power whlch do relate‘

- E «f"“t‘ o

Under zonlng regulatlons prov1310n.15 cften made for‘the

with specmflc requlrements set forth. Regulatlons may also
take the form of "overlay" districts - areas Gdesignated on
the zoning maﬁ wherein the historic controls are in addition
to those included in the underlying district.

In addition villagés aré specifically authorized to
regulate and restrict certéiﬁ areas as historic sites or

landmarks.
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What may well be the most important authorization for historic

preservation :controls can be .found in N.Y. General Municipal Law,

. § 96-a (McKinney Supp. 1975-1976) which authorizes counties,
cities, towns and villéges, in addition to regulation by |
planning or_zoning laws or local laws and‘rggﬁlations, td
provide, by "regulations, spécial conditions and restrictions™
for the pfotection,’enhanceﬁgnt andkpérpetuaticn of, among .

others, places, districts and sites;:‘Iq would appear that

the statute includes not'only police'power controls but eminent .:5f'_

Also,'controls are authorlzed.not only over the ,5

domain powers.

Another pollce power authorlzatlon whlch may be of

G) :T:";"!

as51stance in prov1d1n the ba51s for hlstorlc preservatlon

’.z\‘.

~-f‘~“{w‘controls is contalned 1n N’Y Mnn1c19a1 Home Rule Law 5 10(1)  ,ﬂ

(a)(ll) (McKlnney 1975 19/6) That statute provides that |
'every county, c1ty; town or v111age shall have the power to

adopt and amend local laws relating to the protectlon and
enhancement of their physicalAand viéual environment. This
is é broad authorization, aqd is not,rof coﬁrse, limited to
controls for historic preservation purposes; however, it
should prove to be a useful power, especially if controls are

desired outside the framework of zoning ordinances.



Flood Plain Regulations

The National Flood Imsurance Act of 1968 (Public Law
90-4438) ﬁas enacted to provide previously unavailable flood
insurance protection_to'propérty owners in flood prone and
mud slide areas. A community that‘wishes to qualify for the

sale of federally subsidized flood 1nsurance pursuant to the
Act, must agree to adopt and enforce control measures consistent
with Federal criteria. | -

Thus a munlclpallty haq ‘two reasons for'measures reaulatlna
use of flood prone areas - protectlon of these areas from.the
raVages of floods and quallflcatlon for flood 1nsurance.ﬁﬂgl

Sy A

The requlred "land use and control measures  necessary

e
L 2L a'-.‘

for munlclpal ellglblllty under the Natlonal Flood Insurancell

"Program are speclfled 1n 24 CFR 1910 3. None of the minimm n_vr;QPZJ%§

- :53‘&

'"fstandards contalned thereln requlred a munlclpallty to prescrlbe

land uses or den51ty of land uses (Whlch Would be accompllshable::!f:f £

o

'*only through zonlng) ) Sectlon 1910 3(6}(4) requlres appllcants
;for permlts to show that the proposed use when comblned w1th

all other existing and ant1c1pate& uses’ w111 not increase water
surface elevation by moré than:a stated amount. %This would

seem to relate to density of uses (because it refers to existing
and "anticipated" uses in a flood plain) and thus might be

easiest to accomplish by zoning. Nothing in the regulations
requires that the standard be achieved by zoning, however.

Since there is mno fequirement that any limit be set on "anticipated"

uses, no density control is required, and thus no zoning.
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If there is some other way to demonstrate the effect of a
proposed use on water elevation when considered with "anticipated”
uses that alternative would appear permissible. Section 1910.3(d)(5)
and (6) require prohibition of expansion of existing uses and
establishment of new fills in floodway é;eas. These, too,
hay be easiest fo accomplisﬁ.through zdning, but other police
power measures may accomplish the saﬁe purposé, since no land .
use or density prescription-is called»for ) Thé other réquirementé
of-section 1910 3 pertaln ‘to suba1v1310n control floodproofing -
and bulldlng constructlon requlrements none of whlch require

AR

a zonlng ordlnance or local law.

If a zonlng ordlnance is desxred lt musL be Lown~w1de

- —i 1y »
"» »--’—; ¢_.

jﬂ4(except for Vlllages) or v111age«w:da (Connell v. Town of

»4<('>“" oy

,Granbz, 12 App Dlv Zd 177 Town Law § 262 -a (McKlnney Supp
4; 1975~1976) However a zonlng ordlﬁéhée may prov1de fbr more _;1_%

.\..,_ﬂ

detalled regulatlons in one portlon of a.mun1c1pality than

[P ,,,z;,

: another, as long as the c@ntrols are 1n accordance with a

R

comprehensxve plan Town Law, §§ 262 263 (McKinney 1965)
Vlllage Law, §§ 7-702, 7- 704 (McKinney 1973).

The general thrust of the National Floé& Insurance Program'
regulations is thét any use is permissible in flood-prone areas
as long as certain criteria pertaining to the construction and
siting are met. These critéria, listed in section 1910.3(a)
through (e) of the regulations, may be locally implemented by
ordinénces or local laws adopted under the generél police powers

of a municipality (Town Law, § 130(1), (2), (3), (15) (McKinney
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1965); Village Law, § 4-412 (McKinney 1973; McKinney Supp.
1975-1976); Municipal Home Rule Law, § 10 (McKinney 1969;
McKinney Supp. 1975-1976)). -While these statutes are silent
concerning whether thaéé police power{controls may be made tov

- apply only to limited geographic areéé of.a municipality, it

is dur opinion that they may‘ A general rule appllcable to

the exercise of the pollce power is that it may descrlbe certalﬁ :
obJects or make certaln c1a531f1cat10ns for purposes of |
regulatlon. Slngllng out partlcular conduct (in this case,

constructlon 1n flood prone areas) for regulatlon is permLSSLble SRR

“if the dlstlnctlon 15 a ratlonal one. (Garmlchael v. Southern o

y&)

'“”Mensch ng. 187 N.Y. 8 <l907))
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VIII. PLANNED UNIT DEVELOPMENT

Beckground

Traditional zoning is characterized by pre-set regulations;
applicable to whole districts (uniformAWithin the districts,
pursuant to the enabling laws). This type of zoning is called
"Euclidean” zoning because it was thls type of zonlng that

was involved in Vlllage of Euclid v. Ambler Realty Co., 272

U.S. 365 (1926), the case in which the concept of mun1c1pal

regulatlon of land use through zonlng was found by the Supreme  Cie7E£g

Sl g e

' Court to be constltutlonal Most zonlng ordlnances of today

x,‘,‘.« el —*7_“%

‘_ﬂare SLmllar to that approved 1n Euclld most zonlng today is

'#"Euclldean Typlcally, 5udh zonlng znforms a property owner  ' 
SN : S
~ more or less prec15e1y how he can use hls land , It assumes

e 3D hmat R @ A

e .“f~_3, - é,,ﬁ,— - e T
',accordlngly.‘ Thus Wa have setback yard ﬁlze percentage af

7510t that may be occupled and mlnlmum 1ot area regulatlons
appllcable»w1th1n entire dlstrlcts.. Anyone who can meet the
speeificeﬁions listed in the ordinance is entiﬁled.as a matter
of right to a building permit.

The simple and direct character of this type of zoning
clearly informs the laﬁdowner as to what he can do with his
property. Such an ordinance is very effective in regulating
development activity to achieve a pattern of planﬁed municipal

growth.
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possibly even light 1ndustrlal facilities, open areas,
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There is an important element of certainty under such

~an ordinance concerning the use to which an owner may put

his land, but the other side of the coin is marked "inflexibility".
There are a number of devices which can be used to
relieve this inflexibility. Two have‘already been discusséd
in this inventory - the special permit and cluster development.
The Planned Unit Development is a tﬁiéd.
A planned unit development is a.diversified de&elopmant
project which does not fit thé standard zoning regulations
of a mun1c1pa11ty, and whlch is developed as an entlty in
such manner as to promote a mun1c1pallty s comprehen51ve plan
It is truly planned“ as a unlt“ _ It does not fit the standax d
zonlng regulatlons goﬁernlng its dlstrlct because it may provmde
for 1ncreased densxty and for uses not otherwise allowed in
the district. For example, a sxngle progect mlght contaln

whs

dwelllngs of several types, shopplng facxlltles office space,
recreational areas - the possibilities are endless. It differo
from the-cluster developmeﬁt concept in that it is easily
amenable to any‘mixture of uses and is not subject to any of
the underlying zoning for the land involved. The ooncept of
planned unit develoﬁment, if extended sufficiently, would
embrace new towns, although it is flexible emnough to be used

in regulating development on any size parcel of land.



';felt to be an. approprlate planned unlt deve?opment for thaL

.fland 0bv1ously, in any'such rezonlng, all procedural requlre—
i; mentsh;egardlng notlce and heerlng, county plannlng board ‘

€+referra1 protests and the comprehen51ve plan would apply to e'

‘ea plenned unlt development amendment Just ae they would to
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Planned Unit Development Procedures

There is no specific statutory authority in New York
State pertaining to planned unit develooment. If care is
taken, however, it may be utilized through either the rezoning

piocese, a legislative act, or through the special permit

. process, an administratiVe act. Since special permits have

already been dlscussed in this lnventory, this dlscu351on

Wlll focus upon rezonlng to accompllsh planned unit development
Mhnlclpalltles in New Yofk State have broad powers to

rezone land In the planned unlt development context land

would 31mply be rezoned to accompllsh what the mnnLC1pa11ty

r'!. et

e N

P o

any <Jt:11631: S B b'i.}eif_ . o v%jﬁfi B j .*"}ifi7 "'fi’il'i*éés i s _;
To insure'that a specific project rezoning will not be
attacked on grounds that it constitutes spotvzening, two
steps should be taken. First, standards should be set forth
governing approval of future projects, and, second,.adequate
provision for planning board review of proposed orojects shoulo
be required. The logical means of accomplishing both steps
would be to enact a planned unit development section in the
monicipality's zoning.ordinance, containing both general
standards for such developments and the procedures for project

review,
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Staging of Development

In the larger projects, a developer may wish to complete
his project in stages, rather than attemptiﬁg to work on all
phases simultaneouely. A number of practicelities tend to
make such staged development more attrace;ve to the developer.
The communitj, of course, hae‘an interest in seeingvthat the
developer completes the project as §peeified and does not
leave the communlty after he bUlldS the most profltable
sectlons | o | |

There does not appear to be any spec1f1c authorlty under o

'ex1$t1ng enabllng leglslatLOn for the staglng of develcpment

unless the development 1s ln the form of a subd1v131on In
such 1nstances (and thls wauld anluae cluster development)

" town and v111age plannlng boards are authorlzed to permlt the w;fi;';\

'd flllng of approved plats 1n sectlons as they ‘may deem necessarj—mm
- to assure orderly development of the plet (Town Law § 276 ‘ _
~subd1v1510n 7 CMcKlnney Supp 1975 1976) Vlllage Law § 7- 728
subd1v131on 3 (McKlnney 1973)) i
A81de from this situationp seﬁerel eases indicate that
staging might be accomplished under the zoning enabling acts

and the general police power of a municipality. Westwood

Forest Estates v..Village of South Nyeck, 23 N.Y.2d 424 (1969)

dealt with an absolute prohibition of multiple dwellings within
a village because of the burden such development would place
on the existing sewage treatment plant, The Court of Appeals

held such prohibition invalid, as not properly related to the



- 50 -

purposes of zoning. But what is important about this decision
for the purposes of an examination of the law relating to
staging of development is the opinion of the Court that:

"This is not to say that the village may not,
pursuant to its other and general police powers,
impose other restrictions or conditions on the
granting of a building permit to plaintiff, such
as . . . granting of bulldlng permits for the
planned garden apartments in stages."

Thus it Would appear that by a reasonable application of .
conditions governlng development w1th1n a. project, a mun1c1pallty
could achieve staglng Such condltlone mlght for example .

relate to water and sewer serv1ces roads and certaln utllltles

St

- They should bear a reasonable relatlonshlp to the goals of
the prcject ? these goals vln turn, should refLect the compre“. ‘, iﬂJ”

hensxve plan for the development of the communlty
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IX. TRANSFER OF DEVELOPMENT RIGHTS

Background

One of the limitations of the zoning power is that'it
- may not be used in a confiscatory manner, 1 Zoning is not
invalid if its effect is to diminish - even substantlally -
the use value of property. It cannot however, operate to
ellmlnate the use value of property. Courts usually say in
such 31tuat10ns that prlvate property may"not be taken for

publlc use‘w1thout compensatlon under the gulse of the pollce

‘:

power.

.T, o

There are, hdwever,ia number of plannlng goals whlch

‘:’Tmay be 1ncon31stent w1th USlﬂg laﬁd in such a way as to enable

the owner to reallze a reasonable return on his 1nvestment

?The goals may relate to open space preservatlon preservatloﬁ :
?:of areas of partlcular scenlc or env1ronmental concern,
v‘preservatlon of hlstorlc structures and preservatlon of 7
agrlcultural land. From a plannlng v1ewp01nt the uses whlch
ought to be made of these 1ands might be strlctly llmlted
but such limitations might, if implemented, prevent the
earnlng of a reasonable return by the owner, and might be held
to amount to a conflscatory#ftaklng . (We hasten to point
out that this result would depend upon the facts of the
particular situation.)

Transfer of Development Rights, or TDR, is defined as the
attaching of development rights (the right to develop land)

to specified lands which are desired by the municipalitj to
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be kept "undeveloped" to carry out any of the goals noted

ebove, but permitting these rights to be transferred from

that land, so that the development which they represent may
cccur someplace elee. The soﬁeplace else would be lands for
which more intense developmeﬁt WOuldvbe aECeptable. In some
veriations of the TDR idea, fhe land desiéed to be kept |
"uﬁdeveloped" may be prohibited entirely from using theddevelop— .
ment rights which it has been assigned - these rights would |

have to be transferred for the owner to reallze any economlc

return. In other varlatlons the owner of the 1and de31red

 to be kept "undeveloped" may actually use hls development rlghts T?dig?
| on that land, if he desxres, instead of transferrlng them M
An example of how TDR works is as follows | thd 1n av‘-A' B
d_ conservatlon zonlng dlstrlct is zoned to permlt one dwelllng
" per : acre. Land someplace else such as a re31dent1a1 dlstrlct
':13 zoned to permlt one dwelllng per quarter-acre Under TDR

the rlght to develop 20 dwelllngs on 20 acres in the conservatien d

district could be traneferred to other land. (If it is, then ’_:.A<
tde 20 acres in the conservation distriet could not be developed;
at all - its economic use value would have been realized by

sale of the right to develop it.) The 20 dwelling units density
could be added to the density already allowable in a tract in

the residential zone. 1In fhat district, a 15 acre parcel

would permit, under the quarter-acre zoning, 60 dwellings.

But with the added development rights acquired from the

conservation distriet (20 dwelling in this example), a total
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of 80 dwellings could be conetructed on the parcel in the
residential zone. _

Because it permits the transfer of the rlght to develop
land (and thus permits some economic return without actuellyr
bhlldlng on land) the TDR technlque may prevent successful
challenges to very restrietive zoning controls adopted in
pursuance of the goals suggested above. It could also serve,
to minimize the chance that use variances may be grantcd in
an area zoned for open space uses or other restrictive uses.

(Appllcatlon for a: use varlance would be an alternatlve to

bringing sult to challenge the valldlty of e restrlctlon -

f,felt by the landcwner to be conflscatory ) One of the tesLs ,

that must be met by an appllcant for a use variance is thet
1t is not p0551b1e to earn a reasonable return under any use :,

permltted by the zonlng regulatlons (Otto v. Stelnhllber

‘282 N.Y. 71 (1939)) Avallablllty of some economic return

through sale of development rlghts mlght prevent the ovner

from meetrng this test.

Legal Issues

Having defined ﬁhat TDR is, it must be emphasized that
the technique has never actually been used in New York State,

and, of course, it has never received any attention by our

courts. There are a number of legal issues which the technique

raises.
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by 1tself would prevent the use of the TDR technlque ' There . .
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A. Lack of Specific Statutory Authority., There is no

specific statutory authority in the New York State enabling
legislation for TDR. (As an aside; it is noted that.there

is specific authority for cluster dovelopment, which involves
t;ansfer of density within a tract of‘landfwhich is being
subdivided. This differs from TDR in that the latter involves
density transfer between parcels which are not contlguous and

whlch.may be in different ownershlps )

It is not 11kely that lack of spec1f1c statutory authorlty,‘

are other development control technlquus for wh:ch no %peclfic ,;);j;;i
7*"statutory authorlty ex1sts but whlch\have recelved 3ud1c1&1

| approval for example planned unlt development (see Rodgers V.

?Vlllage of Tarrytown, 302 N.Y. 115 (1951)) and, espec1a11y,

the ‘special permit procedure whlch is ln'qulte common usage o

“in New'Yofk (see Rathkopf The Law of Zonlng and Plannlng,

3rd Ed., Chapter 54) In addltlon the Court of Appeals has -L
1nterpreted the land use powers of mun1c1pallt1es very broadly
in upholding innovative approaches as permissible under the
enabling statutes, as long as they are undertaken for the

zoning purposes specified in the statutes (soé Golden v. Planning

Board of Ramapo, 30 N.Y.2d 359 (1972)).

B. Uniformity. The enabling statutes provide that

zoning regulations "shall be uniform for each class or kind
of buildings, throughout such district . . ." (they may, of course,

vary among districts). General City Law, § 20(24) (McKinney
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1968); Town Law, § 262 (McKinney 1965); village Law, § 7-702
(McKinney 1973). The claim might be made that in the transferee
zone (the zone where density is to be increased for parcels

for which development rights are purchased) the land with the

- added density is treated differently from other land in that

zoning district, thus violating the unlformlty requirement.

It is not probable that this W1ll prove to be a problem

.The relevant question under the unlformlty requirement ls

whether the zonlng regulatlons apply equally'to all owners
in the district. Wlth the TDR technlque they would because

all land in the zonlng dlstrlct would theoretlcally be open

to the opportunlty of 1ncreased denSLty through purchase of
-.development rlghts There is an analogy to the spec1a1 permlt jc:##4 

"procedure - whlch permlts 1lsted uses in certaln zonlng dlstrlcts,~

but only if they meet certeln condltlons specxfled in the l
zoning regulations (Whlch mlght in certaxn fact 31tuat10ns -
prevent location of the speclal permlt use at a partlcular_'
site). Spec1al permit procedures have‘been held not to violate
the uniformity requirements because they apply equally to all

land in the zoning district (Green Point Sav. Bank v. Board

of Zoning Appeals, 281 N.Y. 534 (1939)).

C.  Zoning and the Comprehensive Plan. The statutes

require zoning to be in accordance with a comprehensive plan
(General City Law, § 20(24) (McKinney 1968); Town Law, § 263
(McKinney 1965); Village Law, § 7-704 (McKinney 1973)).




i

)

| answer to a challenge on this ground mlght be that the TDR

entlre mun1c1pa11ty, and that the technlque should be examlned
, in llght of the munlclpal goals for preservatlon of certaln B

. areas whlle Stlll pernuttlng thelr owners a reasonable return.

to challenges to the TDR process on the grounds of fallure

to be in accordance with the comprehen31ve plan
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It might be argued that the zoning regulations, in
setting permissible uses and densities for land within the
various zoning districts, reflect a comprehensive Planning

approach to those areas, and that intrusion of added density,

- while it might be permissible if made subject only to site

conditions (as in a special permit procedure), is not in
accordance with a comprehensive plan to the extent that it

is made dependent: upon what is in essence a prlvate contract -

- an agreement between the owners of two parcels A possible.

process is part of the overall comprehensxve plan of the_

v,., v N A

g - Y

It is not p0351b1e to predlct the reactlon of the courts _ o

,ma' e




- 57 -

X. COUNTY INVOLVEMENT IN LAND USE

As was noted earlier in this inventory, with very few
exceptions, the power to control land use has. been delegated
to cities, towns and villages in NeW'York_State, The statutes
do permit county and regional planhing-égéncies to exercise |
a limited role in land nse control,f?nd this discussion will
foéus on that role. Geﬁerﬁlly, the éstabiishmént of céunty' ,'_f. .s;
and regional planning agencies and the 1iéti6f their_ﬁowers | |
are proﬁided for under General Municipal Law, Article 12—3:

»(McKinney 1974 ; McKinney Supp. 1975—1976) Aside from the |

power to prepare plans and make studles there are four powers

'_Whlch closely relate to the local exefclse of land use power= ;‘{jf e
- one such power 1nv01ves under certaln c1rcumstances actual
land use control powers by the county or reglonal plannlng

-agency.

1.  County Official Maps

These have been discussed under the géﬁeréi subjéctAofv
official maps, since their administration closely parallels
that of locally-adopted official maps.

2. County Review of Zoning Actions

General Municipal Law, § 239-m (McKinnéy 1974) requires
that any city, town or village which is located in a county
with a county or regional planning refer certain zoning actions
to such agency before taking final action. The zoning actions
involved are the adoption or amendment of zoning regulations,

and the issuance of special permits or variances.
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Not every-zoning amendment; special permit or variance

'l' need be referred. The sfatute*requires réferralronly for
those which would change the district classification of or
the regulationé applying to, or involvé a special permit or

 variance affecting, real property within 500 feet from a city,
town or village boundary, the boundary of any éxisting or
proposed county or state park or othef'recreation area, or
from the :ight-oféway of-any existing'or.proposed county or
state.parkway; thruway, expréssway, road or‘highway,'or from

the ex1st1ng or proposed rlght of—way of any stream or dralnage

ent

channel owned by the county or for whlch the county hasu;

e f"establlshed channel llnes or from the ex1st1ng or proposed

SRR

"boundary of any county or state owned land on whlch a publlc
ngbulldlng or 1nst1tut10n 1s situated:. |

--The county or reglonal agency has 30 days from the recelpt

of the referred matter to report 1ts recommenéatlons to the

referrlng mun1c1pa1 agency, with reasons for the recommendatlono;
If the recommendation is for disapproval or modficiatiom, the
municipal agency involved may act contrary thereto only by a
majority-plus-one vote of all its membership, and after adoption
of a resolution fully setting forth its reasons for the contrary
action. | | |

3. County Review of Subdivision Actions

General Municipal Law, § 239-n (McKinney 1974) contains
a similar procedure for county review of subdivision plats
‘ which are being acted upon by a local agency (usually this

would be the local planning board). Unlike section 239-m,
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which applies throughout the State to all zoning actions
covered, section 239—n applies only in those counties which
elect to use it. |

Section 239~n provides for referral to the county plannlng
agency of those plats submitted by developers to local governments
for approval, if they include real property within the same
500 foot areas noted in the dlSCUSSlOﬁ of section 739~m As

with section 239-m, sectlon 239-n prov1des for county recommenda-

tions within 30 days and contrary 1ocal actlon by'majorlty-plus~

“4.’ County (or Reglonal) Control of SublelSlon

General Mhnlc1pal Law § 239- d(i) (McKlnney 1974} permxts
in certaln c1rcumstances county or reglonal plannrng agencles
to exercise approval powers over subd1v131on plats (1n the

same way t hat town plannlng boards may exerc1se such powers)

The statute permits the county or regxonal agency to desxgnate o

county or reglonal subdivision control areas" in towns for
this purpose, and'to adopt subdivision regulations consistent
with the Town Law section governing subdivision plat approval
requirements. These regulations would become effective only
upon approval of the board of supervisors of a county.

The county of regional subdivision regulations cannot
apply, under the statute, in any town with a planning board
which has plat approval power and subdivision regulations
(unless the town board of that town had adopted a resolution

consenting to the applicability of the county subdivision
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regulations theréin)., They would apply in all other towns

'l' included in the subdivision control areas, and the county
or regional planning board wbuld' exercise full subdivision
plat approvél powers in such areas. |

) While the county and regiénal subdiviéidn control provisions

apply to towns, the statute permits the governing bodies of

cities and v1llages to request the caunty or reglonal plamming -

agency<to exerczse its subd1v151on powers in thelr Jurlsdlctlons

PR
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